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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way : ,

Revision application to Government of India:

(4 ala Una grn 3r@rzu , 1g94 #l eat 3rad Rt aarg mg mcai a i q@ta rr wt
a-enl ;er qqa a 3iafa grieru 3m4ea srefh fra, and «l, fa iu, TvT
fcri:rrrr. atft #if, flat tua, via mf, =r{ feet : 110001 cf51 cB1" fl~ 1

) ufe ma # gtf # mu i sa ft fata f@4ft arwgrt n r1 #rg i I
fa4t +rantr gm rusrrr im una z mrf a, a fcM:Tr 'f!U-§llll'< "[ff ~ ~ 'qffi cffi fcM:Tr
ala a fa@t qorgnrr ·m 1ifcYf a 4fan a ma g& st I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid :

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
er factory or from one warehouse to another during the course of processing of the goods in a
ouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

~ '3c'4 I c;-1 ~ '3c'4 Ie zca 'T@M a frg ui e4et #fee rt al n{ 2 at ha or
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(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@au 3mar arr Gi via a za u?t zns a slit sq1 200 /--cffR:r
~ctr \i'll""C! 3it Ge icaraa va ala vnr z m 1 ooo I- ctr -cffR:r 'l_fTciFf ~ ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount · O
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

flt gyc, a€ta 3qr4a zca vi var a 3r@Ru =naff@au 4Re 3r#he
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(4) aha snl«a zyca 3r@fr, 1944 ft Ir 35-ETT/35-~ cfl ~:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) aa~fa qRb 2 (1@) as i aur; or4a 3rear #t 3r#ta, 3r4hat #a m i ft ye,
ta Gura grcn vi ara 3rf#tu nnfeau(Rec) ht uf2a air q~8r, 3-ll:$l-\c;lcillc;

'B 2ndmffi, <Si§J:ll~ ~, J-lfl'(cll, FR£.1'(.-i!Jl'(, '3-lt;J:l~l<Sil~-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
I 2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

.-..... - er than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate ·:wr-ibunal sha!Lb.~,,Jtl~d in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) fe sa am? i as{ aa sn#vii armt4gt &ha ? a u@ta pa ilr fg #h l :fldM
'3 q4@ ~ z-r wm eat afeg zr au @lg ft fh fc;ro!T "CJ<fi, crm z-r ffl cf) ~
qnfe,f 341a)a =nrnfeaut at ga 3r8la z atual ata 3mas fan 5rar & 1

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that' the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rljll\lC'il\ ~~ 1970 "lf~ cITT~-1 si«fa fffRa fag 3rgR d
3ma4ea zr Tam?t zrenRerfa Rofa qf@rat a an2gr gala #t ga 4RR 5.6.50 iti-r

0 arnrqrzu zrcn fens aat @tt a1Re I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) za 3i iaf@er mrci pt Ali?J0 1 ffl cf@ ~ c#r ~ m £:Z1M 3ltcbf&a fcB"m m % '3'11"
ft zyca, €tu saraa zrca gi hara 37flat +nrnf@au (ar4ff,fer) fzr, «982 ffa
&r
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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+so #ta zycen, eta sara zen vi tar ar4tu -nnf@ea0(free),#
1for9hat ma i asari4Demand) gi &G(Penalty) qJT 10% 1l'f ~ cpz,=rr
erfarf ? 1zreifs, sf@resa qa sat +o #@lsu &i(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 o-= the Finance Act, 1994)

as4du 3nagee cit ?aasa 3tafa, smfre lT "~ '$1" lVT"(Duty Demanded)
a. (section) isDb asafifRa If;
~ ffi[ffi-@(1'~~~~;
au tr&e fee faila fua 65 aa ?u zfI.

¢ ~"cr4'Gfm'~~ ir Q(:lct qf Gaar #l gear ii, er@hr aura a #Rupa rf sa f@aTr

%.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It rray be noted that the pre-deposit is a ·
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and ·35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Fina1ce Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(cccvii) amount determined under Section 11 D;
(cccviii) ·amount of erroneous Cenvat Credit taken;
(cccix) amount payable under Rule 6 of the Cenvat Credit Ru·\es.

a en2rk uR an@h ufrauheri yeas srzrar zeso urau faff@a gtat f#sq rg zero # 10%

,__ -praR"CR 3Rt refbaaaue [aatf@a gt aaaus# 1oyaustaaal
a Ra,rN? s»., %,.,'' · · ',,,'< In view of above, an ap pea I against th is order sha II lie before the Tribu na I on payment of

{{5 ~j;~ "!~ of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

~ ~ ~3 ffe,'. lty alone is in dispute."
$,e -- .., .
..IP ~.,,,. ....,. c:,~'1:'• , s ·%
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. DSS Project

Management, 804, Harikurpa Tower, Old ShardaMandir Road, Opposite

Gujarat College Ground, Ahmedabad (hereinafter referred to as the

"appellant") against Order in Original No. WS07/O&A/OIO-77/AC

RAG/2021-22 dated 14.02.2022 [hereinafter referred to as "impugned

order'] passed by the Assistant Commissioner, Division - VII, CGST,

Commissionerate : Ahmedabad South [hereinafter referred to as

"adjudicatingauthority].

2. Briefly stated, the facts of the case are- that the appellant were

holding Service Tax Registration No. ANSPS3259CST003 and engaged

in providing Works Contract Services and Construction services, other

than Residential Complex, including Commercial/Industrial Buildings or

Civil Structures. During the course of Audit of the records of the

appellant for the period from April, 2013 to March, 2017 conducted by

the Officers of Central Tax Audit Commissionerate, Ahmedabad, it was

observed that the appellant had wrongly availed cenvat credit amounting

to Rs.35,561/- on input services, invoices of which were neither in their

name nor had they used the input service in providing output services

provided by them. The appellant submitted vide their letter dated 0
05.05.2018 that they were having common ownership and PAN and,

hence, they should be allowed cenvat as same had happened dues to

supplier's oversight. On examining the invoices, it was observed that the

same were in the name of M/s. De's Design and Mis.De's Architectural

& Interior Design and were in respect of Interior 3D rendering view

service, Advance Electrical Consultancy service and Consulting

Engineer service. It was further observed that these services were

provided at sites and to persons where the appellant had not provided
any output service. Since it appeared that the invoices were not in the

name of the appellant and the input services of these invoices were not

n to the output services provided by the appellant, the cenvat

0



F No.GAPPL/COM/STP/770/2022
,•..

. ,,,.. . . . ,.·.·. ~ ~i1;i .·
credit amounting to Rs"35,561/- appeared to have been taken in

contravention of Rule 3 read with Rule 20) of the Cenvat Credit Rule,
. .

2004 (hereinafter referred to as the CCR, 2004).

2.1 It was also observed during the verification of the financial records

and copies of work orders of Mis.Bai Jivkor Lallubhai Trust, Jivkorbhai

Lalluhai Higher Secondary School Complex, Maninagar, Ahmedabad

that the appellant had provided Works Contract service valued at

Rs.87,97,328/-. It was observed that Cement and Steel valued at

Rs.21,00,000/- was provided by the service recipient and the appellant

had considered the gross value amounting to Rs.66,97,328/- for the

0 purpose of payment of service tax i.e. by excluding the value of the

Cement and Steel supplied by the service recipient. In this regard, the

appellant submitted vide their letter dated 05.05.2018 that they did not

agree with the observation of the Audit in view of the case law of

M/s.Bhayana Builders - 2018 10) GSTL 118 (SC). It, however, appeared

that the said decision was not applicable to the facts of the case and the

appellant was required to pay service tax amounting to Rs.1,26,000/- on

the differential value of Rs.21,00,000/-.

0 3. The appellant was, subsequently, issued a Show Cause Notice

bearing No. VI/1B)-62/C-IV/AP-26/Audit/Ahmd/17-18 dated 03.07.2018
· wherein it was proposed to :

a) Demand and recover the cenvat credit amounting to Rs.35,561/

under the proviso to Section 78 (1) of the Finance Act, 1994 read

with Rule 14(1)(ii) of the CCR, 2004.

b) Demand and recover service tax totally amounting to Rs.1,26,000/

under the proviso to Section 73 (1) of the Finance Act, 1994.

c) Recover interest under Section 75 of the Finance Act, 1994.

d) Impose penalty under Sections 76 and 781) of the Finance Act,
1994 read with Rules 15(1)and 15 (3) of the CCR, 2004.
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4. The SCN was adjudicated vide the impugned order wherein the

demand of cenvat credit amounting to Rs.35,561/- was confirmed along

with interest. Penalty equivalent to the cenvat credit confirmed was

imposed under Section 78 of the Finance Act, 1994. The demand of

service tax amounting to Rs.1,26,000/- was dropped.

5. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present appeal.

On scrutiny of the appeal papers filed by the appellant on 11.03.2022, it

was noticed that they had submitted Form DRC-03 showing payment of

Rs.2,670/- towards pre-deposit in terms of Section 35F of the Central
Excise Act, 1944.

0
6. Board had consequent to the rollout of the Integrated CBIC-GST

Portal, vide Circular No.1070/3/2019-CX dated 24.06.2019, directed that

from 1st July, 2019 onwards, a new revised procedure has to be followed

by the taxpayers for making arrears of Central Excise & Service Tax

payments through portal "CBIC (ICEGATE) E·payment". Subsequently,

the CBIC issued Instruction dated 28.10.2022, from F.No.CBIC

240137/14/2022-Service Tax Section-CBEC wherein it was instructed

that the payments made through DRC-03 under CGST regime is not a

valid mode of payment for making pre-deposits under Section 35F of the 0
CEA 1944 and Section 83 of the Finance Act, 1994.

7. In terms of Section 35F of the Central Excise Act, 1944, an appeal

shall not be entertained unless the appellant deposits 7.5% of the duty in

case where duty and penalty are in dispute or 7.5% of penalty where such

penalty is in dispute. Relevant legal provisions are reproduced below:-
"SECTION 35F: Deposit of certain percentage of duty demanded or penalty
imposed before filing appeal. -- The Tribunal or the Commissioner (Appeals),
as the case may be, shall not entertain any appeal- '

(i) under sub-section ( 1) ofsection 3 5, unless the appellant has deposited seven
and a half per cent. of the duty, in case where duty or duty and penalty are in
dispute, or penalty, where such penalty is in dispute, in pursuance of a decision
or an order passed by an officer of Central Excise lower in rank than thea #i

••
43

%... '
· 9z;
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[Principal Commission&i' o£Central " Excise r Commissioner of Central
Excise];"

7.1 The appellant was, therefore, called upon vide letter F.No.

GAPPL/COM/STP/770/2022 dated 11.11.2022 to make the pre-deposit in

terms of Board's Circular No.1070/3/2019-CX dated 24.06.2019 and

submit the document evidencing payment within 10 days of the receipt

of this letter. They were also informed that failure to submit proof of pre·

deposit would result in dismissal of the appeal for non-compliance in

terms of Section 35F of the Central Excise Act, 1944. As . no

communication was received from the appellant, they were again

requested vide letter dated 19.12.2022 to make the pre-deposit in terms

of Board's Circular No.1070/3/2019-CX dated 24.06.2019 and submit the

document evidencing payment within 07 days of the receipt of this letter.

However, the appellant have neither responded to the said

communications nor have they submitted evidence of pre-deposit 1n

terms of Board's Circular No.1070/3/2019-CX dated 24.06.2019.

8. It is observed that though sufficient time was granted to the

appellant to make the payment of pre-deposit in terms of Circular
J

No.1070/3/2019-CX dated 24.06.2019, they have failed to furnish proof of
. '

revised payment of pre-deposit of 7.5% of the duty made.

8.1 It is also pertinent to note that the Instruction dated 28.10.2022

was issued by the CBIC consequent to the cirections of the Hon'ble

Bombay High Court in the case of Sodexo India Services Pvt. Ltd. Vs.

UOI and Ors. in Writ Petition No. 6220 of 2022, which is reproduced
below'

"8 Therefore, it does appear that the confusion seems to be due to there being
no proper legal provision to accept payment of pre-deposit under Section 35F
of the Central Excise Act, 1944 through DRC-03. Some appellants are filing
appeals after making pre-deposit payments through DRC-30/GSTR-3B. In our
view, this has very wide ramifications and certainly requires the CBI & C to
step in and issue suitable clarifications/guidelines/ answers to the FAQs. We
would expect CBI & C to take immediate action since the issue has been
escalated by Mr. Lal over eight months ago."
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9. In terms of CBIC's Instruction dated 28.10.2022, I find that the

payment made vide DRC-03 cannot be considered as valid payment of

pre-deposit. This authority is bound by the provisions of the Act and has

no powers or jurisdiction to interpret the mandate of Section 35F in any

other manner. As such, I hold that for entertaining the appeal, the

appellant is required to deposit the amounts in terms of Section 35F,

which was not done. I, therefore, dismiss the appeal filed by the

appellant for non-compliance of the provisions of Section 35F of the
Central Excise Act, 1944.

10. In view of the above, the appeal filed by the appellant is dismissed

for non-compliance of the provisions of Section- 35F of the Central Excise
Act, 1944. 0

flaaafrta RR +&afa fqaru 5qi al#fastar2
11. The appeal filed by the appellant stand disposed of in above terms.

~c;-JVj,=B,..55}/ow- d
( AkhileshKumar )

Commissioner (Appeals)
Attes ed: Date: 19.01.2023

(N.Suryanarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST
To

Mis. DSS Project Management,
804, Harikurpa Tower,
Old Sharda Mandir Road,
Opposite Gujarat College Ground,
Ahmedabad

The Assistant Commissioner,
CGST, Division- VII,
Commissionerate ' Ahmedabad South.

Appellant

Respondent

0
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Copy to:
I. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner HQ System), CGST, Ahmedabad

South. (for uploading the OIA)
~- Guard File.

5. P.A. File.




